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W.P. No. 139/2012

M/S OMV pakistan Exploration
Versus

Commissioner of Inland Reyenue etc.

pefitioners by: Sirdar Ahmed Jamal Sukhera, Adveocate
Mr Ayyar shaukat Advocale
Mr M. Roheel Kamran sheikh Advocate

Bashir Hussain Accountant in WP Ho. 731711
Hafiz Muhommad ldrees, Advocate in his own
pefiions as well as on behalf of Mr Ahmed
Bashir Advocate
Mr Afil Woheed sh. Advocate
mr Shahbaz putt Advocate
Ch. Nogeem-uk-Had advocate
syed Tanseer Bukhar Advocoie
Mian Abdul Ghattar. Advocate
sheikh Azfar Amean Advocate

Respondents by Tariq Mahmood jehangii D-AG. for Attomey
General for Pakistan. :
Mr Saeed Ahmed Laidi Advocate
wr Farhat Zafor Advocate
Mr Babar Bilal and Muhammad Bilal
Advocates
Hafiz Munawar Igeol Advocate
Mr Muhammad ishad Chaudhary Advocale
scleern Razo Gureshi Advocate
Farakh Aftab Choudhory, Advocate
Mian Tougeer Aslam Advocate
syed Tougeer Bukhari Advocate

Date of heanng: -01-201

Rlaz Ahmad Khan J: This consolidated judgment 1is directed to
dispose of above titled writ petition as well as following writ
petitions, as common questions of law and facts are involved in all
these writ petitions.

1. W.P. MNo.67/2012
M/is MNokia Slemens Networks Pakistan (Pvt) Lid, Vs. Deputy
Commissioner {intand Revenue) & another
2. WP, No. 73112011
islamabad Flour & General Mills (Pvt) Ltd. Vs. Tha Commissloner
Inland Revenue etg, s s= ¥= Trug .
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W.P. No. 2457/2011 _

M/S Pak Gulf Construction (Pvt) Ltd. Vs. commissloner Inland
Revenue elc. %
W.P. No. 682012

Pak Telecom Mobile Limited Vs. Deputy Commissioner {Inland
Revenue) & anothar

W.P. No. 12872012

MS Askari Commercial Bank Limited Vs. Commissioner inland
Revanua etc.

W.P, No. 129/2012

MS Askarl Leasing Limited Vs. commissloner Inland Revenus elc.
W.P. No. 13712012

Paklstan Telecommunication Company Limited WVe. Deputy
Commisslioner (Inland Ravenue) & another

W.P. No. 159/2012

M/s S.H.A. Energy Pakistan (Pvt) Ltd. Vs. The Federation of
Paklstan etc. !
W.P. No. 162/2012

M's Wateen Telecom Limited Vs. Commissioner of Inland Revenue

etc.
W.P. No. 192720

12
\Warid Telacom (Pvi) Limited Vs. Commissloner of Inland Revenus .

atc.

W.P. No. 22172012

Ms Faull Fertilizer Bin Qasim Limited Vs, The Federation of Islamic
Republic of Pakistan etc.

W.P. No. 307/2012

Zaver Petroleum Corporation Limited Vs. Commissioner of
Inland Revanue etc.

W.P. No. 485/2012

M/s Techaccess Pakistan (Pvt) Ltd. Vs. Commissioner of Inland
Revenua etc.

W.P. No. 545/2012

Securities & Exchange Commission of Pakistan Vs. Commissioner
of Inland Revenue etc.

W.P. No. 55072012
M/S CM Pak Limited Vs. Federatlon of Pakistan stc.

W.P. No. B51r2012 )
M/S National Telecom Corporation Vs, Commissioner of Inland
Revenue eic.

W.P. Mo. 852/2012

M/S Pakistan Oilfields Limited Vs. Commissioner of Inland
Ravanua etc.

W.P. No. 1115/2012

Mis MCB Bank Ltd. Vs. Commissionar of Inland Revenue elc.

W.P. No. 1178/2012 )

M/S Shad Enterprise Executive sultes Vs, Gommissioner of Inland
Reavenue etc.

W.P. Mo. 1760/2012

M/s Salf Power Limited Vs. Commissionar of Inland Revenus etc.
W.P. Mo. 2576/2012

M/S Attock Refinery Limited Vs. Commissioner, Inland Revenue

ete.
W.P. No. 287312012

"L #! Sonya Travels (Pvt) Limited Vs. Federation of Pakistan atc.
23.

. Mo. 3184/2012
Star Hydro Power Limited Vs. Commissioner of Inland
Revenue etc. :

Togtenae ol iy
7 ever Jugets constituting the background of all these writ

petitions are that the petitioners were issued notices of audit

under

§. 177 of the Income Tax Ordinance 2001 for the tax
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year 2010. By virtue of these notices, the petitioners were asked
to provide record /documents including books of accounts for
the period relating to tax ycar 2010, for the purpose of
conducting audit of income tax. These notices were issued by
the Commissioner Inland Revenue. The petitioner challenged
these notices through present writ l;nretitiﬂns claiming thersin
that the Income Tax Ordinance 2001 was amended in 2010 and
Section 214(c) was added. According to Section 214(C), the
Board would select a person or classes of persons for audit of
income tax affairs and after their selection, audit r;-:ﬁuld be
conducted by the Commissioner in a_.ccerdancc with Section
171(c) of the Income Tax Ordinance. According to petitioners,
their cases had not been selected by the Board and the
Commissioner had issued notices without prior selection,
therefore, the notices were illegal. In the petition, however, it
was prayed that Section 177 as well as 214(C) be declared as
illegal, ultra vires and against the Constitution of Islamic
Republic of Pakistan, 1973, as both the sections are violative of

Article 25 of the Constitution.

3. Qimilar writ petitions were filed before Lahore High
Court, Lahore. All the petitions filed before the Lahore High
Court were accepted vide judgment reported as (2012] 106
TAX 109 (H.C. Lah) in case titled “Chenone Stores Ltd. Vs.

CRET LSRR L

3 rJ';u..
@I Fedegral Board of Revenue etc.”
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arned counsel for the petitioners submitted that
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judgment of Lahore High Court, Lahore. In the said judgment,

nis Lordships held as follows:-

*1 am, therafora, inclined to save the statute and read down Section 177{1)
(except ils first proviso) and interpret it to be subservient lo section 214C.
Tnaerefors, while the substantive power o salect a person for audit is
provided in saction 214C, the machinery provision providing procadure for
conducting the audit is in section 177. The taxpayer will first ba salected for
audi under saction 214C by the Federal Board of Revenus and only then
would be Commissionar conduct its audit in accordance with procedurs
given in saction 177.

The first proviso is section 177(1) Le. 177(1)(a) & (b) Is differant
from Section’ 177(1). Unlike section 177(1), it stands excluded for the
purposas of section 214C and thersfore, 855UME3 an indapendent role of
empowering the Commissioner to practically select a taxpaysr for sudit
without eny guidelings. Hence, the said first proviso aquips the
Commissioner with the arbitrary power lo pick and choose any taxpaysr for
audit of its tax affairs, which as discussed above, is ex facie discriminatory.
Second, the impugned notice shows (and 85 admittad by the departmental
represantative) the power is not being used for gudit but to hold & proving
inquiry into the affeirs of the pelitionar 83 &0 investigative tool which is also
offensive fo the overall scheme of self ascassment and the legisiative
palicy behind the Ordinance. The first proviso, thersfore, acts to eflace the
legislative policy of seif-assessment and voluntary compliance running
through the Ondinance and tries ta fum hack the clock of legisiative history
rasulting in nullifying the concept of deemad azsassment and raintroducing
regular assessment of the erstwhile Incoma Tex Ordinance of 1979. The
first proviso o section 177(1) of the Ordinanca Is, thersfore, inherantly
discriminatory hence violative of article 25 and arficlas 104, 18 and 23 of
the Constitution besides baing inconsistant fo the scheme of the
Crdinance. The first proviso lo section 177(1) of the Ordinance cannot be
raad down, however, it can ba seversd from the statute in order to protect
the legislative thems behind the Ordinance and fo maintain the
constitutionslity of the remaining statute. For the abowe reasons, first
proviso to section 177¢1) of the Ordinance js struck down as being

N unconstitutional and illegal. With this declaration the second proviso 1o

Q‘-‘sagt!i’t:}n 177(1) becomes practically redundant and ineffective.

cit is also clarified, for the sake of completion, that section 177(8) of
K ,a"?ﬁ}//?mn Drd:‘r‘?ance will come into operation aftar a person has been selected
ey ¢ for gudit by the FBR under section 214C of the Ordinance.

R

el .?g;.a'_i‘ For the above reasons impugned Notice dated 23.11-2011 Issued
“ﬂ‘ﬁrq? concemead Commissioner Inland Ravenua is also set aside as being
unconstitutional and illegal.
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5. The above said judgment, however, was set aside by the
Hon'ble Supreme Court of Pakistan in Civil Appeals No.1032 to
1082 of 2012, however, appeals were sent to Divis'mﬁ Bench for
the purpose of deciding them in Intra Court Appeals after

issuing notice to the learned Attorney General.

6. Learned counsel for the respondent Department
submitted that the State is a share holder in the income of its
subjects. The State therefore, has a right to know about income
of the taxpayers and determine as to whether the share of the
State has been properly paid by the taxpayer or not. There is no
doubt that under the self-assessment scheme, the taxpayer has
the right to assess his tax, but it does not mean that the State
has no authority to check and verify the . correctness of
assessment. In the present scheme of law, the Commissioner
under Section 177(1) has been given the authority to verify the
record of any person and the object of verification is to
determine that the taxpayer has assessed the actual tax due.
Under section 214(C), an additional power has been given to
the F.B.R. to check any case and the object of that section is to
determine that the Commissioner had actually performed his
duty. As such, It was an additional check regarding

X ;
p- gcrfurmanc: of the Income Tax authorities, but in order to
&

7, ava'zi any favourtism or nepotism, it was provided that “the
;:_ a*% Board could select a person through computer ballot. Learned
rl""“‘T‘fl:":;_._..':-:aunst.-.!, further submitted that the powers provided under
Section 214(c) were administrative in nature and object of the

said Section was to keep a check on the performance of Income
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.E- Tax authorities. As such, Section 177 and 214(c) were two
independent sections and it was incorrect to hold that Section
177(1) was subservient to Section 214(c) of the Income Tax

Ordinance.

7- Learned Deputy Attorney General appearing for Attorney
General for Pakistan submitted that interpreting the 8. 177(1)
of the Income Tax Ordinance, recourse to legislative history
could not be made, as the section was very much clear and
there was no ambiguity in the said section. There was no
provision of prior selection in the said section and the authority
vested in the Commissioner was neither discriminatory nor

violative of any article of the Constitution. Similarly section

214(c) was an independent section, which could not be

interpreted at the touchstone of section 177(1) of the Income
Tax Ordinance. None of the two sections could be declared as
violative of any Article of the Constitution and the writ petitions

are therefore, liable to be dismissed.

8. 1 have heard learned counsel for the pn:tiés and have

also perused the record.

g, In order to appreciate the two divergent versions, it is

Lmiten..  necessary to keep in mind the past and present assessment

iy
sfr‘lsgem. Prior to 2002, a taxpayer could be assessed either on

C
e 4 ;S /
%-’ the baisis of returns filed or the evidence produced. If the

’ P T : .
St COMMISSIONET Was satisfied with the returns filed, taxpayer
> e
A

- : :
ould be assessed on the basis of those returns. On the other

hand, if the Commissioner was not satisfied WIT}I the
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assessment made by the taxpayer the Commissioner could

make assessment of taxable income of the taxpayer.

10. Once the assessment was made, for verification and
correctness of tax, the provision of audit was provided in

Section 177, which was to the following effect:-

{1) Tha Commissloner may select any person for an audit of the parson's
Income tax affalrs having regard to:-

s. The person's history of complfance or non-compliance with
this Ordinance;

b. The amount of tax payabla by the person;

c. The class of business conducted by the person; and

d. Any other matter that the CommIssloner considers relevant;

(2) The fact that a person has been audited in a year shall not preclude
the person from belng audited agaln In the next and following
years where there are reasonable grounds for such “audits,
particularly having regard to the factors In sub-section(1).

(3} The Central Board of Revenue may appolnt a firm of Chartersd
Accountants as deflned under the Chartered Accountants
Ordinance, 7961 (X of 1961) to conduct an audlt m“ the Income tax
affalrs of any person and the scope of such audit shall be as
detarmined by the Central Board of Revenue on a case o case
basls, i

{4) Any person employed by a firm referred to in sub-«s-cﬂan‘ﬁ,l may
be suthorizad by the Commissloner, In writing, to exercise the
powers In sections 175 and 176 for the purposes of conducting an
audft under that subsection.

11. Looking at the above said Section 177, it becomes clear
that the Commissioner could select any person for audit of

vsr,, Income Tax affairs.
s

Tk
“in the year 2002, Section 120 of the Income Tax

5 :fé; &
: oA / rdinancé 2001 was amended and assessment was left to the

e
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M f -;:Lfgmgga}rf:r. It was provided that the returns filed by the taxpayer
-.." e 71

sh be considered as assessment order issued by the

-
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Commissioner. As such, the returns filed were deemed to be an

assessment.

Y3, Since the assessment clause was amended, therefore,

Section 177 was also accordingly amended and Section 1A was
inserted in Section 177 of Income Tax Ordinance 2001, which
was to the following effect:-

14) After selection of a purimn for audit under sub-section (1), the
Commissioner shall conduct an audit of the Incoma tay affalrs
{including axamination of asccounts and records, enquiry Into
gxpenditure, assets and lfabliities) of that person.

14. Through Finance Act, 2003 sub-section 1(B) was inserted
‘1 Section 177, which was to the following effect:-

1{B) After completion of the audit under sub-section (1A) or sub-sactlon
{3), the commissioner may, If considared necessary, after
ohtaining taxpayer's explanation on all the Issues ralsed In the
audit, amend the assessment under sub-section (1) or sub-section
(4) of section 122, as the case may be. E

15. Under section 1A, the scope of audit was expanded and
the power of examining the accounts and record, enquiry into
the expenditure, asscts and liabilities were given to the
Commissioner. In other words, on one hand the taxpayer was
given the facility of filing returns and on the other hand, the tax
authorities were given the authority to verify the carrc-::tnesé of

the returns filed by the taxpayer. Thus audit and extra power

']%Y section 1A for all practical purposes was reassessment

L2
c L ;
ﬁhe %aumnnuts, but it cannot be said that the object of

__E';ﬁégiﬂcatinn was to frustrate the authority of self-assessment

~ “previdad to the taxpayer.
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16. Through Finance Act, 2004, again Section 177 was

amended and the amended section was to the following effect:-

177. Audit- (1) The [Board] may lay down criteria for selection of

any person for an audit of person's Income tax gifalrs, by the
Commissloner.

(2) The Commissioner shall select a person for audit in accordance
with the criterfa lald down by the [Board] undar sub-sectlon (1).

(3) The [Board] shall keep the criteria confidential.

{4) In addition to tha selectlon refarred to In sub-section {2), the
Commissioner may also select a person for an audit of the
person’s income tax affalrs having regard to:-

(a) tha person's history of compliange or non-compllance
with this Ordinance;

{b) the amount of tax payable by the person;

{c) tha class of business conducted by tha person; and

(d) any other matter which In the oplnion of Commissfoner Is
material for determination of correct income. :

(5) After selection of a parson for audit under sub-section (2) or (4),
the Commissioner shall conduct an audit of the Income tax affalrs
(Including examination of accounts and racords, Inguiry Into
axpenditure, assets and llabliities) of that 2[person]. -

{6) After complation of the audit under sub-section (3) or sub-
section (8), the Commissioner may, i consldered necessary, after
obtaining taxpayer's explanation on all the Issues ralsed In the
audit, amend the assessment under sub-section (1) or sub-section
(4) of sectlon 122, as the case may ba.

{7) The fact that a person has been audfited In a year shall not
preclude the person from being sudited again In the next and
following years where there are reasonable grounds for such
audits, particularly having regard to the factors In sub-section (4).

(8) The 3{Board] may appoint a firm of Chartered Accountants as
defined under the Chartered Accountants Ordinance, 1961 (X of
1961), to conduct an audit of the Income tax affairs of any person

* ;;%nd the scope of such audft shall be as determined by the 4[Board]

ok a case to case basls.




{9) Any person employed by & firm referred to In sub-section (8]
may be authorized by the Commissloner, In writing, to exercise the
powers In sections 175 and 176 for the purposes of conducting an
audft under that sub-section.]

17. The amended section shows that the powers of
Commissioner in respect of audit remained the same, however,
the Board was given the authority to lay down a criteria for
selection of any person for audit and the Commissioner was to
select a person in accordance with the criteria given by the
Board. The power to conduct audit was restricted and the
Commissioner could not conduct audit of every taxpayer. For

this purpose, the criteria given by the Board was to be followed.

18. Through Finance Act, 2010, agein Section 177 was
amended, which remains the same up till now and is to.the
following effect:-

177. Audl— [(1) The Commissioner may call for any record or
documents Including books of accounts maintalned under this
Ordinance or any other law for the time belng In force for
conducting audit of the Incoma tax affalrs of the parson and where
such record or documents have been kept on electronlc data, the
person shall allow access 1o the Commissioner or the officer
authorized by the Commissioner for use of machine and software
on which such data Is kept and the Commissioner or the officer
may have access to the required Information and data and duly
attestad hard coples of such information or data for the purpose of
Investigation and proceedings under this Ordinance In respect of
such person or any other person:

Provided that—

(a) the Commissloner may, after recording reasans in writing
caifl for record or documents Iincluding books of accounts of
the taxpayer; and

(b) the reasons shall be communicated to the taxpayer while
calling record or documents Including books of accounts of
the taxpayer




o

Provided further that the Commissioner shall not call for
record or documents of the taxpayer after explry of six years
from the end of the tax year to which they relate.]

[(2) After obtalning the record of & person under sub-section
(1) or where necessary record s not malntained, the
Commissioner shall conduct an audit of the Income tax
affairs ({including examination of accounts and -rl:um‘s,
enquiry Into expenditurs, assets and [fabilitles) of &ut
person or any other person and may call for such other
Information and documents as he may deem appropriate.]

{5) After completion of the audit 1[ ], the Commissioner may,
if considered necessary, aftar obtalning taxpayer's
explanation on all the Issues ralsed In the audlt, amend the
assessment under sub-section (1) or sub-section {£) of
section 122, as the case may be.

(7) The fact that a person has been audited in a year shall not
preclude the person from belng audited again In the next and
following years where there ere reasonable grounds for such
audits 2Z[ J.

(8) The [Board] may appoint a firm of Chartered Accountants
as deflned under the Chartered Accountants Ordinance, 1361
(X of 1961) [or a firm of Cost and Management Accountants
as defined under the Cost and Management Accountants
Act, 1986 (XIV of 1966)], or a flrm of Cost and Management
Accountants as deflned under the Cost and Managemant
Accountants Act, 1966 (XIV of 1966) to conduct an audit of
the Income tax affairs of any person Sfor classes of persons
6 ] ] and tha scope of such audit shall ba as determined by
the 7[Board] 8[or the Commissioner] on a case fo case basls.

(9) Any person employed by -a firm referred (o In sub-section
(8) may be auvthorized by the Commissioner, In writing, fo

IR R exercise the powers In sectlons 175 and 176 for the
' Yoy 2 purposas of conducting an audit under that sub-section.]

e, [(10) Notwithstanding anything contained In sub-sections (2)

ok / ﬂ{/’ﬁ " and (6) where a perzon falls to produce before tha

:f." e ::,f & ey Commissioner or & flrm of Chartered Accountants or a firm

N {;E¢‘ - of Cost and Management Accountants appointed by the

e Board or the Commissloner under sub-section (8) to conduet

\ : an audlt, any accounts, documents and records, required to




be maintained under section 174 or any other relavant
document, slectronically kept record, electronic machine or
any other evidence that may be reguired by the
Commissioner or the firm of Chartered Accountants of the
firm of Cost and Managemant Accountants for the purpose
of audit or determination of Income and tax due thereon, the
Commissioner may procesed fo make best judgment
assessment under section 121 of this Ordinance and the
assessment treated to have bean made on the basis of return
or revised return filed by the taxpayer shall be _uf no legal
effect]

19. The new section shows that the Commissioner was
given the authority to call for any record or documents,
however, before calling for record or documents, the
Commissioner was to give reasons and communicate the same
to the taxpayer. It obviously means that the Commissioner after
going through the returns filed by the taxpayer, if was in any
doubt, he could call for the record, but he had to inform the
taxpayer in advance and was also required to provide the

taxpayer the reasons for calling the record or documents.

20. The amended section 177 shows that the scope of
powers of Commissioner has been eﬁla:gcd and through the
present section, the Commissioner can reasscss and verify the
returned filed by any taxpayer. The power of verification,

however, remained the same as it was introduced in the year

2002, but now prior selection and criteria is not reguired.

£, ol : tﬁlt_;ir ordinary and natural mta.njng.-lt is only when such an

e
Eas

Bda ey,
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&rdfga.qr meaning does not make sense, then resort can be 5




A s ATW, Jub TP LE 13

L =

made to discovering other appropriate meanings. While
construing and interpreting fiscal statutes onec must look to the
words of the statute and interpret them in the light of what is
clearly expressed and nothing can be implied which is not
expressed. In this respect, 1 have sought guidance from PLD

1990 SC 68.

22. One of the contentions of learned counsel for the
petitioners is that there is difference between assessment and
audit. I do not agree with this contention. The word audit has
been defined in Black’s Law Dictionary, which means “a faﬁa:
examination of an individual’s or organization's accounting
records, financial situation, or compliance with some other set of
standards. “Tax Audit® means “the review of a taxpayer’s return
by the IRS, including an examination of the taxpayer’'s books,
vouchers, and records supporting the return.” The ml:ani.rh-; of
word audit clearly shows that the officer conducting the audit
has to malke reassessment by verifying the books, voucher and

record produced by the taxpayer.

23. In section 177, the same powers have been ﬁvcn to the
Commissioner for conducting the audit, or reassessing the
assessment filed by the taxpayer. The object remains the same

that is verification of the assessment filed by the taxpayer.

;1-. Section 177, as it stands today, dun:s not require any

/ﬂ mte:,?reta..mn as the same is neither ambiguous nor vague. It

must not be interpreted in the ligh* of section 214{C), rather the 3

: ﬁwgtent and object of the section 177 is required to be adjudged

et




with reference to section 120 of the Income Tax Ordinance,
1973. By virtue of section 120, the taxpayer has been provided
the facility of self-assessment. So the question is:-

% If a taxpayer submits his returns and the same is

deemed to be an assessment, would that mean

that return filed by the taxpayer is not required to

be verified?

 Whether the State has no authority to check the
returns filed by the taxpayer and verify as to
whether the assessment made by the taxpayer is

correct or not?

25. In my humble view, it would be incu.rrc::t to hold that
the deemed assessment is to be considered as & gnsp:l.m,lth
and by verifying the same, any right of the taxpayer would be
violated. The self-assessment scheme no doubt, is a facility
provided to the taxpayer but the object of the same is to save
the taxpayer from agony of scrutiny, wasting time in the offices
and avoiding corrupt practices of the tax authorities, if any.
However, at the same time, the taxpayer is required to show the
source of income, his expenditure and the tax assessed
honestly and -with:-ut concealing anything. In these
circumstances, the self-assessment submitted by the taxpayer

has to be verified. It is because of this necessity that under

~)Section 177, the Commissioner has been given the powers to

>

%, -
}caﬂ for record or documents of any person. Any person here
B A
2. /.~ would mean every person and the Commissioner, therefore, will
e, T iy
'.':-'_\_-_..‘.:-:'l.l'l,:."'u ) : y -
Lfﬁ’f’éf the authority to verify the assessment filed by any

L]
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taxpayer. It would be wrong to say that since the Commissioner
will be having unguided powers, therefore, he would exercise
this power in discriminatory manner. Infact, there is a marked
distinction between a provision of a statute, which may be’
expressly discriminatory and the provision which may be
capable gf being used in discriminatory manner. In the pr&acnt
case, Section 177(1) is not discriminatory, however, it can be
said that it can be used in discriminatory manner. Had it been
discriminatory, the same could be struck down in the
constitutional jurisdiction, being violative of Article 25 of the
Constitution, but if it is held that it can be wused in
discriminatory manner, then any act done under this provision
in discriminatory manner can be struck down. Reference for the
sake of guidance may be made to the case “Federation of
Pakistan and Others Vs. Shaukat Ali Mian and Others”

reported as PLD 1999 Supreme Court 1026.

26. Section 177 is placed in Chapter 10 of the Income Tax
Ordinance, 2001, which is regarding procedure. Procedural
provision in fiscal laws refers to machinery of assessment and
collection. It is settled principle of law that procedural pr.uvisinn
must be construed in a manner that will effectuate the levy of
tax and advance the object behind the provision. Infact, Section

177 provides that once the assessment is made by the

«. taxpayer, then the same is to be verified and checked by the tax
i J‘f‘-.
authdrities, but this authority of assessment has not been given

. Ayel P
A ﬁ.,_‘gc- the Commissioner by new Section 177, rather the same

e Tﬁf@d‘lunt}r was given to the Commissioner through Finance Act,



2002, which provided that the Commissioner will have the
authority to conduct audit of the Income Tax affairs inchuding
examination of accounts and records, enquiry into the
expenditures, assets and liabilities of the taxpayer. In other
words, when the taxpayer was given the authority of self-
assessment, the Commissioner was given the authority to verify
the assessment. That law remained on the statute bnnkl and the
same power is available with the Commissioner even today
under Section 177, As such, it cannot be said that the object of
Section 177 as it stands today, would be to frustrate self-

assessment scheme.

il Section 177 being clear and unambiguous, no :f;'url: is
required to look at the legislative histlﬂqr of this Section. There
is no doubt that legislative history of a fiscal statute could be
traced and considered to understand its scope, but such an
effort is not required to be made when there is no ambiguity in
the statute itself. In the present case, if it is presumed that the
Commissioner Income Tax can exercise his authority under
Section 177(1), only in respect of a person, who has been
selected by the Federal Board of Revenue, that would mean
adding something to the section, which infact is not there. In
the interoretation of statute levying taxes, it is established rule
not to extend their provision by implication, beyond the clear
import of the language used or to enlarge their upcratioﬁ S0 as
mbcmbracc matters not specifically pointed out. Rcfért:ncﬂ for

.. 8f)p the §ake of guidance may be made to PLD 1990 SC 332.

S P -

7. = DAL

"‘._‘__: 1!.-.{‘ L
- Mg

-

: #-_;




s e

-?',.

N

28. As far as Section 214(c) is concerned, it was inserted
into the Ordinance through Finance-Act, 2010 and is to the

following effect:-

214C. Selection for audit by the Board.— (1) The Board may select

parsons or classes of persons for audit of Income Tax affalrs
through computer ballot which may be random or perametric as
the Board may deem fTt.

(2) Audit of Income Tax affalrs of persons selected under sub-
saction (1) shall be conducted as per procedure given In saction
177 and all the provisions of the Ordinance, except the first
proviso to sub-section (1) of section 177, shall apply accordingly.
(3) For the removal of doubt it Is hereby declared that Board shail
be deemad always to have had the power to select any persons or
classas of parsons for audit of Incomae Tax affairs.

29, The perusal of above section of law clearly shows that
the object of the Section is to keep an eye and check on the tax
regime and does not give authority to the Board to call record of
any person, so the object is not to determine as to whether the
taxpayer has actually assessed tax in accordance with law,
rather the object is to keep an eye over the system as to
whether the tax authorities are performing their duties in
accordance with law or not. Obviously for achieving the object,
the requirement would be to take the case of one person and
scrutinize the same. It is for this purpose that the procedure for
scrutiny has been taken from Section 177 and the criteria for

selection of a person has been provided in Section 214(C).

30. Sub-section 2 of section 214(C) has created a confusion
and it is presumed that since the procedure provided in section

e
17‘7@?‘5 to be adopted, therefore, Section 214(C) is subservient to

-}')7/)7’ = . ; .
/¢~ Section 177. In my humble view, it would not be correct
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interpretation, because sub-section 2 of section 214(C) is
merely incorporation by reference. Instead of expressly
repeating the words of Section 177(1), merely a reference has
been made to the same. Such incorporation makes the section
so incorporated, a part of new section and the purpose of the
same is to save the trouble of repeating the same things. By
incorporation of sub-section 1 of section 177, the procedure
provided in the said Section is to be adopted by the Board and
this incorporation by reference by no way makes Section 214(C)

subservient to Section 177 of the Income Tax Ordinance,

31. Section 214(c) has been placed in Chapter 11 of the
Income Tax Ordinance, 2001, which is regarding administration
of tax authorities. Section 214(b) and (c} are regarding powers
of Board to call for any record. The c-}hjcc:t of Section 214(c) is
that the Board must keep a check upon the sub ordinate
officers and must confirrn that the assessments are properly
made. Section 214(c] is infact check upon the tax authorities,
so that they must not be left unchecked. Since it would not be
possible for the Board to examine every case, so the law has
provided that without any discrimination, through computer
ballot, Board may select a person or class of ]}EI'S‘IDHE and
conduct the audit of those persons in accordance with the
procedure provided in Section 177, in order to satisfy itself that
the tax authorities had performed their duty in accordance with

law and the taxpayer had made proper assessment.
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32. In view of abovementioned facts, 1 hold .that the
objective criteria or prior selection is not requirement of audit to
be conducted by the Commissioner. Section 177 and Section
214{c) arc two independent sections. Sccﬁﬂn.214{c] is not
subservient 10 section 177. Under section 177, the
Commissioner has the authority to verify thcl correctness of
assessment filed by the taxpayer under gelf-assessment
scheme. The same is not violative of any article of the
Constitution and cannot be treated @s discrin;inﬂtnry.

Accordingly, all these writ petitions are dismissed.

Y L |

(Riaz Ahmad Khan)
Judge

Announced in the open Court on \a—5= 3
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